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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Appellee, 
vs. 
BRENT WILLIAM TIMMERMAN, 
Appellant. 
JURISDICTION AND NATURE OF PROCEEDING 
This appeal is from a conviction on one count of Possession of a Controlled Substance, a 
second degree felony, in violation of U.C.A. § 58-37-8 (1953 as amended) and one count of 
Possession of a Controlled Substance, a Class A Misdemeanor, in violation of § 58-37-8 (1953 as 
amended). The Defendant was found guilty after a jury trial before Judge Ben H. Hadfield, First 
District Court Judge. Sentencing was on December 17, 1996 before Judge Ben H. Hadfield. The 
Defendant was sentenced to the Utah State Prison to serve a term of one to fifteen years on the 
second degree felony and six months on the Class B Misdemeanor with the two counts to run 
concurrently with each other and with previous sentences being served. 
Jurisdiction to hear the above-entitled appeal was conferred upon the Utah Court of 
Appeals pursuant to U.C.A § 78-2a-3(2) (1953 as amended). 
Case No. 970076-CA 
Priority 2 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARD OF REVIEW 
Did the evidence support the finding that the Defendant knowingly and intentionally 
Possessed Controlled Substances under U.C.A. §58-37-8? 
STANDARD OF REVIEW 
In reviewing a claim of insufficiency of the evidence, the Court of Appeals reviews the 
evidence and all inferences which may reasonably be drawn from it in a light most favorable to 
the verdict, and reverses convictions only when the evidence so viewed, is sufficiently 
inconclusive or inherently improbable that reasonable minds must have entertained a reasonable 
doubt that the defendant committed the crime of which he was convicted. State v. Johnson, 821 
P.2d 1150 (Utah 1992). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULE 
U.C.A. § 58-37-8 
See addendum B. 
U.C.A. § 58-37-2 (27) 
See addendum B. 
U.C.A. § 78-2a-3 (2) 
See addendum B. 
STATEMENT OF THE CASE 
The Defendant was charged with two counts of Possession of Controlled Substance. On 
October 31, 1996, a jury trial was held in the First District Court, before Judge Ben H. Hadfield. 
The Defendant was found guilty of both counts of Possession of a Controlled Substance, one 
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count of Possession of a Controlled Substance, a second degree felony, and one count of 
Possession of a Controlled Substance, a class A misdemeanor, U.C.A. § 58-37-8. The Defendant 
was sentenced on December 17, 1996. The evidence did not support the elements of Possession 
of a Controlled Substance. The Defendant appeals the jury verdict. 
STATEMENT OF FACTS WITH REFERENCE TO THE RECORD 
The Appellant ("Timmerman") plead not guilty to two counts of Possession of a 
Controlled Substance, that arose out of a search of a vehicle in connection with an arrest for an 
outstanding warrant. The incident occurred on May 15, 1996 and involved a codefendant, 
William R. Lyday. (R. 107). 
On May 15, 1996, the Appellant and the co-defendant1 borrowed a full size pickup truck 
to drive to Brigham City to pick up used bricks along the railroad. (R. 118, 144). 
Officer Broadhead and Officer Gerbich of the Brigham City Police Department were 
traveling together, in a patrol car, were flagged down by an individual. The individual thought 
that a couple of guys were stealing bricks from along the railroad tracks. (R. 107-09). The 
officers drove to the area and saw one individual (Timmerman) inside the truck sitting on the 
passenger side. (R. 109). 
The officers saw the another individual (the codefendant) approximately fifty (50) yards 
away from the truck. The individual was walking towards the truck when the officers 
approached. (R. 111). The codefendant produced a Utah Id and did not have a drivers license. 
(R. 111). 
The Appellant had a Utah Id card and presented the card to the officer for Id. (R.,113). 
1
 The codefendant, William R. Lyday, is appealing his conviction of the charges arising out 
of the same incident. 
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The officers ran an NCIC check on both the Appellant and the codefendant. Outstanding 
warrants returned on both the Appellant and the codefendant. (R. 115). The officers arrested the 
Appellant and the codefendant on the warrants. 
Both the Appellant and the codefendant were searched and handcuffed. The officers did 
not find controlled substances on either the Appellant or the codefendant. (R. 116). No 
cigarettes were found on the Appellant, when he was searched by the officer. (R. 132). 
After the Appellant and codefendant were arrested, Officer Broadhead, a former narcotics 
task force officer, searched the truck. (R. 116). The officer found a hard pack (box) of Camel 
cigarettes on the passenger side of the floor of the truck. (R. 116). Upon opening the box the 
officer found a small hand rolled cigarette. The officer later testified that the cigarette was 
commonly referred to as a roach, the end of a marijuana cigarette, that is saved and smoked later 
with the aid of paraphernalia. (R. 117, 121). Under the butt of the cigarette was a small plastic 
bag, about the size of a nickel. The bag was field tested and found to contain residue of 
methamphetamine. (R. 118). The cigarette box was closed and laying on the floor of the 
passenger side of the truck in plain view. (R. 118, 141). However, the contents of the cigarette 
box were not in plain view. (R. 134). 
Later in the search the officer found a small plastic bag, about the size of a quarter, inside 
a full size Kleenex box. (R. 122). Only the tip (corner) of the bag was in sight. When the 
officer tried to retrieve the bag, the bag slipped about the box and disappeared. (R. 122, 141). 
When the Appellant and codefendant were told by the officers that drugs were found in 
the truck, both the Appellant and codefendant stated they knew nothing about the drugs. ,(R. 135, 
144). 
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No usable prints were found on any of the evidence. (R. 126) However, when the 
evidence was first analyzed for the identification of the substance the chemist did not preserve 
the evidence for fingerprints. When the chemist was asked why the evidence was not preserved 
for prints, he stated that he was unaware of a request for fingerprints. (R. 159). 
The Appellant and codefendant told the officers that they had borrowed the truck. The 
officers found the pickup was registered to a Barbara Evans. (R. 128). 
The Appellant and codefendant stated they borrowed the pickup truck that morning, to 
pickup the bricks in Brigham City. (R. 146). The officers testified that there were bricks in the 
bed of the pickup truck. (R. 146). 
Officer Broadhead testified that Marijuana has a distinct smell. Officer Broadhead 
testified that there was no odor of marijuana from the vehicle. (R. 137). 
The Appellant requested a urinalysis ("UA") test be performed on him after he was 
arrested. (R. 136). The Appellant's request for a UA was never granted. When the officer was 
asked why a UA was not given to the Appellant or the codefendant, the officer stated it is not 
standard procedure because most people refuse them. (R. 138). The officer did acknowledge 
that the Appellant had specifically requested a UA test be performed. (R. 140). 
The Appellant was advised he could testify and chose not to as did his codefendant. 
The Appellant rested without putting on a defense. The codefendant rested without 
putting on a defense. 
The Appellant and codefendant were found guilty by an unanimous jury. The Appellant 
appeals the verdict. 
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SUMMARY OF THE ARGUMENT 
The State provided insufficient evidence to prove beyond a reasonable doubt, to the jury, 
that the Defendant was knowingly and intentionally in possession of a controlled substance, the 
elements of U.C.A. § 58-37-8. 
ARGUMENT 
THE EVIDENCE WAS INSUFFICIENT FOR 
THE JURY TO FIND THE APPELLANT GUILTY 
OF POSSESSION OF A CONTROLLED SUBSTANCE 
The State's evidence was insufficient to prove beyond a reasonable doubt that the 
Appellant knowingly and intentionally possessed the controlled substances of methamphetamine 
and marijuana. 
Section 58-37-8 UCA sets forth that a person is in possession of a controlled substances 
under the following conditions: 
(i) for any person knowingly and intentionally to possess or use a controlled 
substance, unless it was obtained under a valid prescription or order. . . 
The definition for possession is defined as: 
(27) "Possession" or "use" means the joint or individual ownership, control 
occupancy, holding, retaining, belonging, maintaining, or the application, 
inhalation, swallowing, injection, or consumption, as distinguished from 
distribution, of controlled substances and includes individual, joint, or 
group possession or use of controlled substances. For a person to be a 
possessor or user of a controlled substance, it is not required that he be 
shown to have individually possessed, used, or controlled the substance, 
but it is sufficient if it is shown that he jointly participated with one or 
more persons in the use, possession, or control of any substances with 
knowledge that the activity was occurring. 
U.C.A. § 58-37-2 (27) (1953 as amended). 
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Established case law states that for constructive possession of a controlled 
substance to be proved the State must establish a connection between the defendant and 
the drugs. The connection must be sufficient to permit inference that the accused had 
both the ability and intent to exercise dominion or control over the drug. State v. Fox, 
709 P.2d 316 (Utah 1985). 
When determining constructive possession, the Utah courts look at the 
circumstances of the incident. An example of such is the Fox case, in which the owner 
of the property that marijuana was being grown on was found to be in possession with 
knowledge and intent. However, the court found insufficient evidence to prove 
constructive possession of a friend, of the defendant, that sometimes occupied the home 
and knew of the marijuana growing. Id. 
In the present case, the Appellant was found by the police sitting on the passenger 
side of a pickup truck. The Appellant's, nor the codefendant's, actions or behavior were 
suspicious. The only reason the police officers drove to the site was that a concerned 
citizen believed the bricks by the railroad yard were being stolen. (R. 107-9). When the 
officers arrived both men produced valid Utah Id's and cooperated with the officers. (R. 
111,113). 
Only after a NCIC check on the Appellant and codefendant did the officers find 
out that both had outstanding warrants. Both the Appellant and codefendant were 
arrested, searched and handcuffed. (R. 116). 
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Up to that time, the officers had not noticed any criminal behavior. When Officer 
Broadhead was questioned about any smell of marijuana being present in or near the 
vehicle, the officer stated he did not detect the smell of marijuana. (R. 137). 
Upon the arrest and vehicle search incident to the arrest the controlled substances 
were located. 
The State tried to argue that the controlled substances were in plain view. 
However, both substances were hidden in benign packages. The marijuana was hidden 
inside a hardpack Camel cigarette box. (R. 134). The empty, quarter sized, bag of 
methanphetamine was found free floating in a full size Kleenex box. (R. 123, 141). 
The only marijuana that the officers found was a small roach. (R. 129). The bags 
that contained the methanphetamine contained residue of the drug. (R. 129). 
The officers did not observe the Appellant or codefendant to be under the 
influence of a controlled substance. Neither the Appellant or codefendant were requested 
to perform the standard field sobriety tests for determining if an individual might be 
under the influence of a controlled substance. 
The Appellant asserts that the evidence the State presented amounted to a 
constructive possession of a controlled substance. The State took the above evidence and 
tried to prove possession of a controlled substance. However, when the above evidence is 
reviewed under Fox , the State's case fails. State v. Fox, 709 P.2d 316 (Utah 1985). 
The vehicle did not belong to the Appellant. (R. 128). The Appellant was not 
found in personal possession of a controlled substance or paraphernalia. (R. 116). The 
Appellant was not under the influence of a controlled substance. Nor was the 
8 
codefendant the owner of the vehicle, in possession of a controlled substance or under the 
influence of a controlled substance. (R. 116). 
The officers testified that the truck was not owned by the Appellant or the 
codefendant. The truck was owned by Barbara Evans, who was not present. (R. 128). 
The state did not call Barbara Evans to the stand, nor did the state attempt to speak with 
Barbara Evans regarding the incident. 
The State's evidence consisted of the Appellant and the codefendant, in a 
borrowed vehicle. The Appellant and codefendant were picking up bricks from the side 
of the railroad tracks. The officers did not observe that the Appellant or the codefendant 
were under the influence of a controlled substance. Officer Broadhead testified there was 
not a detectable odor of marijuana present in or near the vehicle. 
The State offered no evidence to prove beyond a reasonable doubt of possession. 
The State offered no evidence that the Appellant knowingly and intentionally was aware 
of the controlled substances. 
Further, the State failed to establish a connection between the Appellant and the 
controlled substances that was sufficient to permit the inference that the Appellant had 
the ability and intent to exercise dominion or control over the drugs. State v. Fox, 709 
P.2d 316 (Utah 1985). 
Without the sufficient evidence to prove constructive possession, the jury's verdict 
of guilty must be examined and reviewed. Doubts of knowingly and intentionally to 
possess a controlled substance are raised by the State's failure to provide a connection of 
the hidden, packages of residue and roach ,of the controlled substances with the 
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Appellant. With these facts, it was unreasonable that the jury could have found beyond a 
reasonable doubt that the Appellant was guilty of possession of a controlled substance 
under U.C.A. §58-37-8. 
CONCLUSION 
The evidence presented to the Jury was insufficient to find beyond a reasonable doubt that 
the Appellant was knowingly and intentionally in possession of the controlled substances. 
Further, under constructive possession the State failed to provide evidence to sufficiently 
establish a connection between the Appellant and the controlled substances. The State failed to 
establish that the Appellant had the ability and intent to exercise dominion or control over the 
drugs. 
The conviction of the Appellant should be reversed in behalf of the Appellant, in the 
alternative the verdict should be reversed and remanded for a new trial. 
RESPECTFULLY SUBMITTED this /a^S of July, 1997. 
andace S. Bridgess 
Attorney for Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, true and correct copies of the foregoing 
Appellant's Brief to the following: 
Attorney General's Office 
ATTN: Criminal Appeals 
160 East 300 South, 6th floor 
P.O. Box 140854 
Salt Lake City, Utah 84114-0854 
DATED this day of July, 
Candace S. Bridges 
Attorney for Appellan 
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APPENDIX 
ADDENDUM A 
1 
2 
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4 
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6 
7 
10 
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20 
21 
22 
23 
24 
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Kenneth Broadhead - D 
O. Is that your entire career as a policeman or 
have you worked other places? 
A. It's my entire career. 
O. During your career what areas have you 
speci alized in? 
A. I served the first six years on patrol. The 
next four years in investigations and the last two 
over the narcotics division. And while in the 
detective division I was a member of the Tri-County 
Narcotic Strike Force with Weber and Morgan. 
MR. BOUWHUIS: Maybe the microphone needs to be 
adjusted. I can't hear him very well. 
THE COURT: If you'll keep your face near the 
microphone it will help. 
0. (BY MR. BUNDERSON) And just in the last 
couple of months, since school started, you have taken 
a new assignment as on-the-spot officer at the high 
school here in Brigham City, is that correct? 
A. That's correct. I became a canine handler 
right after that, too, and still have my dog. 
Q. Now, Ifll call your attention to the 15th day 
of May, 1996. Did you have occasion to be on duty 
that day? 
A. Yes
 f I was. 
0. Was there a period of time when you were 
•D ^ ^ r« 1 r\ n 
Kenneth Broadhead - D 
working as a detective and the head of the local 
narcotics division? 
3 I A . I had just been released from that position 
4 less than two months. 
5 Q. So you were doing some patrol work at the 
6 t ime ? 
7 A. I was back on patrol. 
8 Q. All right. You had a patrol car that had 
9 been repaired, is that correct? 
10 A. It was one that had been in the shop for 
11 servi ce. 
12 Q. Okay. Will you describe what you were doing 
13 that morning and how it occurred that you had occasion 
Id to have contact with these defendants? 
15 A. Sergeant Gerbich and myself were on the way 
16 down to the city shop to pick up the car that had been 
17 repaired. We were in Sergeant Gerbich's car. 
18 0. About what time of day or night was this? 
19 A. Early morning, about 8:30, 8:45. 
20 0. Okay. What, if anything, occurred that 
21 brought you to the attention of these defendants? 
22 A. We were flagged over by an individual that we 
23 both knew who was in a truck going the opposite 
24 direction. He waved us over. We turned around and 
25 went to talk to him. 
Kenneth Broadhead - D 
1 Q. What's his name? 
2 A. Robert Craghead. He told us there was a 
3 couple of guys down in a pickup truck that were 
4 picking up bricks. He thought they were stealing 
5 them. He made reference to --
6 MR. BOUWHUIS: Objection. May we approach? 
7 J MR. BUNDERSON: I'll just end it right there. 
That ' s fine . 
THE COURT: I'll sustain the objection. 
10 | Q. (BY MR. BUNDERSON) In any event, he talked 
11 | to you for a few minutes? 
12 | A. He thought they were suspicious and wanted 
13 | them checked out. 
14 I Q. And that caused you to go take a look? 
15 A. Yes. 
16 O. What did you do and where did you go and what 
17 did you find? 
18 A. We went to the intersection of the railroad 
19 tracks and 300 North. We noticed a yellow truck 
20 parked just on the east side of the railroad tracks 
21 and just to the south of 300 North with one individual 
22 in the passenger side. 
23 Q. Okay. Could you see anyone else at the time? 
24 A- At the time, when- I first noticed the truck, 
25 I could not see anyone else. 
Page 109 
Kenneth Broadhead - D 
1 I A. He was south of our position and walking 
2 north towards us. 
3 0. Which would be back towards this yellow 
4 truck? 
5 A. Back towards the truck. 
6 0. Just for the record, is Mr- Lyday here in the 
7 courtroom? If so, identify him. 
8 A. Yes. The striped shirt, long sleeved striped 
9 shirt. 
10 MR. BUNDERSON: May the record indicate he 
11 identified the proper defendant? 
12 THE COURT: The record may so reflect. 
13 O. (BY MR. BUNDERSON) What did you do then? 
14 A. We drove up closer to Mr. Lyday. He was 
15 already fishing for his wallet and fished out a Utah 
16 ID card. Sergeant Gerbich asked him about driving the 
17 vehicle and he said that he wasnft drivina the 
18 
19 
20 
21 
22 
23 
24 
25 
vehi c1e 
Re ferrina to ? 
A. The'yellow truck. 
0. Okay. And at this time how many people had 
you noticed in the yellow truck? 
A. Jus t one. 
O. Where was that person seated? 
A. He was in the passenger side of the yellow 
Paae 111 
Kenneth Broadhead - D 
truck . 
2 | 0. Okay. What did Mr. Lyday show you, if 
3 | anything? 
4 | A. Just the Utah identification card. Much like 
5 | a driver's license, but it is only an identification 
6 | card . 
7 I 0. Did Mr. Lyday have a driver's license? 
8 | A. It came back over the radio that he did not 
have one . 
10 I O. By the way, I assume you were in a marked 
11 patrol car and you both were in uniform, is that 
12 correct? 
13 A. That's correct. 
14 0. Was there any conversation with Mr. Lyday at 
15 that time? 
16 A. The only thing I remember is Sergeant Gerbich 
17 asking him if the other guy in the truck had a 
18 driver's license and he said I sure hope so. 
19 Q. Okay. Did Mr. Lyday give any indication, 
20 that you can recall, as to who had been driving? 
21 A. He did not. 
22 O. Okay. You didn't ask him anything? 
23 A. No. 
24 O. What happened after that? 
25 A. We backed up towards the truck and I got out 
Page 112 
Kenneth Broadhead - D 
and asked Mr- Timmerman for ID. He also produced a 
Utah identification card. 
3 I 0. Is Mr. Timmerman seated here in the courtroom 
4 today? 
5 A . Yes. 
6 Q. Is that him in the flannel shirt next to Mr. 
7 Bouwhuis? 
8 A. 11 is . 
9 MR. BUNDERSON: May the record indicate he's 
10 identified that defendant properly, Your Honor? 
11 THE COURT: The record may so reflect. 
12 O. (BY MR. BUNDERSON) So Mr. Timmerman produced 
13 a Utah ID card similar to what Mr. Lyday had done? 
14 A. That's correct. 
15 O. And did either of you ask Mr. Timmerman if he 
16 had a driver's license? 
17 A . I did. HP said it had hepn revoked, he 
18 believed, or suspended, one of the two. 
19 O. Now, at that point, or within this time 
20 frame, did you run any sort of check, and if so what 
21 sort of check are we talking about? 
22 A. A regular check that we run for driver's 
23 licenses and for outstanding warrants statewide and on 
24 the National Crime Information Center. NCIC we call 
25 it. 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Kenneth Broadhead - D 
either of them had a driver's license? 
A. There was no driver's license found for Mr. 
Lyday; and Mr. Timmerman's was, I believe, revoked for 
al cohol . 
O. So neither one of them had the right to drive 
a vehicle at that time? 
A. That's correct. 
O . Did you also find that there were indeed 
warrants for arrest in other jurisdictions within the 
state of Utah, other counties within the state, on 
both of them? 
A. That's correct. They both came back with 
warrants on them. 
O . And so were they placed under arrest? 
A. They were. 
O . Okay. During the time you were waiting, and 
I think we've left at this point Mr. Timmerman, the 
last time we described where they were, was in the 
vehicle and Mr. Lyday was basically approaching the 
yellow pickup. I assume Mr. Lyday walked back to the 
area where the truck was located? 
A. As far as I remember, he stayed right by the 
patrol car there. 
0. Okay. Which is very close to the truck? 
A. That's right. Right behind. 
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Kenneth Broadhead - D 
0. So you don't recall him getting back into the 
vehi cle ? 
A. I don't recall whether he did or not, 
O. What did Mr. Timmerman do? 
A. He stayed in the truck until I arrested him 
for the outstanding warrant. 
O. Okay. I suppose, pursuant to the arrest, you 
searched both of them in terms of their person, patted 
them down and ultimately, when you took them to the 
jail, searched them further? 
A. Searched them and handcuffed them and placed 
them in the back of the patrol vehicle. 
0. And were there any controlled substances 
found on the person of either one of the two of them? 
A. No, sir, not that I recall. 
O . Okay. Now, did you also search this truck 
incident to or pursuant to the arrest? 
A. Ye s, I did. 
O. And what, if anything, did you discover in 
the truck? 
A. I got in the passenger side, because that's 
the side I was standing on, and right next to the hump 
on the — the transmission hump in the middle, but on 
the passenger side on the floor, was a cigarette 
package, a hard box of Camel cigarettes. 
. ~ 1 1 a 
1 
2 
3 
4 
Kenneth Broadhead - D 
I opened the box and instead of finding 
cigarettes there was a small hand-rolled cigarette 
sitting on top of a plastic bag that had been wadded 
up and placed into the box. 
0. First of all, I'll show you what's been 
marked as State's Exhibit 3. Actually, it's marked on 
— the mark is on a plastic bag. Inside the plastic 
baa are some items. I'd ask you to take a look at 
those . 
(Pause.) I believe this is the article that 
I found that I was just talking about being next to 
the hump. 
Q. Do they appear to be? 
A. Yes. 
Q. Okay. Let me take a look. What we have here 
is a Camel hard box and then it appears that there's a 
cellophane wrapper of some sort; and then a third item 
appears to be a plastic bag of some sort. Tell us how 
you found these at the time you found them? 
A. When I opened up the pack there was the small 
hand-rolled cigarette, maybe not quite half an inch 
long. I smelled that and it smelled like marijuana. 
0. Okay. 
A. I figured the plastic bag underneath it 
probably had marijuana in it. I pulled the plastic 
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bag out and I couldn't see any obvious marijuana in 
it* There was a small plastic bag underneath that 
first bag, a smaller plastic bag about the size of a 
nickel . 
Q. That's been marked as State's Exhibit 1, is 
that correct ? 
A. That's correct. That's the smaller bag. 
This was also inside the cigarette pack. 
O. All right. 
A. The same brown colored substance was in it. 
O. What did you suspect that brown colored 
A. I suspected it to be crank or 
methamphetamine. 
O. Now, again, just so I understand it, these 
were on the hump, or on the floor next to the hump, in 
the cab of the truck, is that correct? 
A. That's correct. 
Q. Is this a full-sized truck, by the way, or a 
smal1 size? 
A. A full-sized Chev, I believe. 
O. Were they under the seat so they were not 
visible? 
A. No. They were in plain sight. 
Q. Okay. So anyone sitting in the truck would 
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Q. And it's basically the end of a marijuana 
cigarette, is that correct? 
A. That's correct. 
Q. Okay. And at the time -- at the moment it 
appears like it has lost a lot of the marijuana. At 
the time you found it was it still packed with 
marijuana? 
A. It still had marijuana in it. 
Q. Okay. Put it back in the box, please. Were 
there any cigarettes in that pack? 
A. No, sir. 
Q. And then did I understand you correctly that 
this little tiny baggie, marked as No. 1, was also 
inside the cigarette box? 
A. That's correct. 
Q. Or was it inside the plastic sack? 
A. It was inside the cigarette box, separate 
from the plastic sack. 
Q. All right. Did you continue to look through 
the vehi cle ? 
A. I did. 
Q. Did you find anything else? 
A. Umm, a little later I found -- there was a 
Kleenex box sitting right on top of the -- a normal 
sized one like this that had a hole cut in the top of 
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the box. It was sitting right on top of the 
transmission hump. 
Out of the corner of my eye I caught 
notice of the corner of a plastic bag inside of it. i 
picked it up and somebody seemed to have shoved the 
plastic bag down into one end, because I didn't find 
it until I pulled the Kleenex back away to' see what it 
was . 
Q. So the Kleenex box did contain Kleenex? 
A. Yes. 
Q. Okay. I ' l l show you what's been marked as 
Exhibit 2 and ask if you can identify that? 
A. That's the bag that was inside the Kleenex 
b o x • 
Q. And that's a little bigger Ziplock bag than 
the other one? 
A. Yes. It's the size of a quarter, or a 
quarter would fit inside of it. 
O . And what suspicions did you form about that 
particular baggie? 
A. I figured it was the same thing that was in 
the other bag, that it contained methamphetamine . 
Q. Okay. Now, agaiiif this is not the same 
Kleenex box that I have hfere? 
A. No, but the same size. 
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O. Okay. Was the kind that was in the truck the 
kind that has a slit on the top like this? 
A. The opening was in the top, yes. 
Q . And where was the baggie in relation to that? 
A. I could see the corner of it in one end of 
the box as it sat there. As I tipped the box up like 
this it disappeared down into the bottom. I had to 
dig through the Kleenex to be able to see it. I 
wasn't going to stick my hand in until I could see 
what it was. 
O. So it was visible also, at least the corner 
of it, is that correct? 
A. That's correct. 
Q. Visible to anyone sitting in the vehicle and 
1ooking at it? 
A. Yes, sir. 
Q. I have one other item marked as an exhibit 
here. This is what is now basically an empty 
envelope. It contained a couple of -- I guess just 
one plastic bag. Can you identify those items? 
A. The plastic bag, I don't know where it came 
from. The envelope came from our police department. 
It's an evidence envelope that we use. I scaled that 
mvself. 
25 Q. Okay. Did you find any other items which you 
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understands that. 
THE COURT: Do you want to approach, counsel? 
MR. BOUWHUIS: I thought we were going to --
yeah, let's do that. 
(Discussion at the bench.) 
THE COURT: Ladies and gentlemen, the attorneys 
have reached a stipulation that was agreed upon prior 
to the beginning of the trial with regards to one 
aspect of the evidence. When a matter is stipulated 
to that means that it is not in dispute. You are to 
accept the stipulation as a fact. 
The parties stipulate that the evidence 
that has just been referenced was taken from the 
Brigham City police department to the crime lab. That 
all of the items that were capable of being used for 
that purpose were tested for fingerprinting. That 
there were no usable prints found on any of the items. 
Anything else, counsel? 
MR. BUNDERSON: And that that was done last week. 
THE COURT: Okay. That testing was done last 
week. Go ahead. 
MR. BUNDERSON: Thank you. 
Q. (BY MR. BUNDERSON) Now, just so there isn't 
any confusion about that, Ken, the first time these 
items went to the crime lab was for the purpose of 
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A. The Ogden area. 
Q. Was there some indication of what they were 
doing here in Brigham City from either of them or both 
of them ? 
A. Just the fact that they'd heard about the 
bricks and came to pick them up for something that Mr. 
Lyday was doing. I don't remember or recall what it 
was exa ctly. 
0. Was the pickup truck registered, so far as 
you could tell, to either one of them? 
A. No. It was registered to a female, I 
believe . 
0. Barbara Evans? 
A. I believe that's the name. 
Q. Okay. 
A. Yes, Barbara Evans in Ogden. 
O. Now, inside the cigarette box there's just --
if that were a regular tobacco cigarette, there's just 
a little butt left, so to speak, after someone has 
smoked it? 
A. Yes . 
Q. People normally dispose of cigarette butts by 
throwing them away in some fashion? 
A. That's correct. 
25 Q. Why would someone save a marijuana cigarette 
Page 128 
Kenneth Broadhead - D 
3 
4 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
butt? 
A, There's still a little marijuana left in it. 
O. And what do they do with that, in your 
experi ence ? 
A. Smoke it; smoke the remainder. 
O. How? 
A. Either put it into a pipe and smoke it or put 
a clip on the edge of the roach. 
O. Okay. So there is reason to save a marijuana 
roach or butt, then? 
A. That's correct. 
O. And is it commonly done? 
A. Yes. 
O. Now, these two items, Exhibits 2 and 1, 
appear to have very tiny amounts of substances in 
them? 
A. That's correct. 
O. But it did test out to be methamphetamine, to 
your knowledge, is that correct? 
A. That's correct. 
Q. All right. 
A. At the jail I went and borrowed a field test 
kit from the detectives in the jail and ran my own 
tests and they did come back positive for amphetamine. 
Q. But then they went down to the crime lab and 
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A. I don't believe so. 
Q. You recall it being yellow? 
A. Parts of it. it was an older truck. 
O. Okay. Wher. you approached Mr. Lyday and had 
a conversation with him, he indicated that he had not 
been driving the vehicle, is that correct? 
A. He said he had not, yes. 
O. Did he say that Mr. Timmerman had been 
driving? 
A. No. 
Ill Q. He didn't say that? 
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A . No . 
Q . And in fact, as it turned out, neither one of 
them had a valid driver's license, is that correct, 
A. That's correct. 
O. You also indicated that when you searched 
them, pursuant to the arrest, you found no controlled 
substances on them? 
A. That's correct. 
Q. Did you find any -- speaking about Mr. 
Timmerman now, did you find any cigarettes on him? 
A. I don't recall. 
Q. You don't recall a cigarette package or 
anything like that? 
A. No. If I had he'd have been old enough to 
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1 I cigarette package and a tissue box, correct? 
2 | A• That's true. 
3 | Q. It was not immediately apparent to you that 
4 | those containers had controlled substances in them? 
A* That's correct, 
6 I O. In fact, you had to open them up? 
7 A. With the tissue box I did see the corner of a 
8 plastic baggie in there. 
9 O. How much of that bag was hanging out? 
10 A. Just a corner of it. 
11 O . And that's all you saw? 
12 A. Maybe a quarter of an inch of the corner. 
13 O . And you were looking specifically for 
14 something, some kind of contraband or something? 
15 A. I'd already found the first bag in the 
16 cigarette box. 
17 Q. So you were specifically looking for 
18 something of the same nature, is that correct? 
19 A. When I saw the corner of the bag I thought 
20 there was another one. 
21 Q. Okay. That wouldn't necessarily be true of 
22 just a layperson who got in that truck? They wouldn't 
23 necessarily assume, upon seeing the tissue box, that 
24 it must have drugs in it, is that correct? 
25 Ar Probably not. 
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Q. And the same --
A. Unless they'd already found the first one, 
like I did, 
0. That's correct. And the same could be said 
about the cigarette box, the cigarette package? 
A. True. 
Q. After they were arrested did -- I assume that 
the defendants were informed why they were being 
arrested other than the warrants? 
A. Yes, sir. 
Q. They were informed that you'd found some 
drugs in the truck? 
A. Yes, sir. 
Q. And in fact they both said that they didn't 
know anything about the drugs? 
A. I asked Officer Gerbich to go back and ask 
them if they'd say who the drugs belonged to. 
O. And did you discover who the drugs belonged 
to? 
A. He came back and said neither one of them 
knew anything about them. 
0. And you testified that the truck was 
registered to -- you didn't remember her fif'st name, 
but to a Barbara Evans? 
25 Barbara Evans, yes 
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Q. One last question. The cigarette pack was a 
Camel package ? 
A. That's correct. 
MR. BOUWHUIS: If I may approach, Your Honor? 
THE COURT: You may. 
Q. (BY MR. BOUWHUIS) I'm showing you what's 
been marked as State's Exhibit 3. It contains the 
Camel package. You would describe that as a cardboar 
type package? 
A. That's correct. 
O. Okay. With a smooth surface on it? 
A. Yes . 
O Did you have any further conversations with 
Mr. Timmerman that day? 
A. I don't believe so. 
0. Do you recall him requesting a urine test on 
him himself? 
A. I believe he did mention that to the jailer. 
0. You don't know whether that was done? 
A. I haven't the slightest idea. 
MR. BOUWHUIS: Thank you. 
CROSS-EXAMINATION 
BY MS. BRIDGESS: 
Q. I also just have a couple of follow-up 
questions. When you approached Mr. Lyday was he very 
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determine if he'd consumed any type of controlled 
subs tanc e ? 
A. I did not perform any tests. 
0. And it's also true that Mr. Lyday stated to 
you that he did not know anything about the drugs? 
A. I don't believe to me specifically. 
O. Or was that reported to you by Sergeant 
Gerbich? 
A. I believe it was reported to me by Sergeant 
Gerbich. 
Ill MS. BRIDGESS: Okay. That's all I have. Thank 
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REDIRECT EXAMINATION 
BY MR. BUNDERSON: 
O You were asked reaardina urine tests as to 
both defendants. When you arrest someone for 
possession of a controlled substance is it in any way 
routine to give them urine tests? 
A. They are usually denied. If they are asked 
to do one, they usually deny to do it. 
Q. So it's not a normal thing? 
A. No. 
Q. Just so we understand, the larger one of 
these two, Exhibit No. 2, was the one in the Kleenex 
box? 
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MR. BOUWHUIS: Thank you. That's all. 
MS. BRIDGESS: I also have a couple of follow-up 
questions 
BY MS. BRIDGESS: 
RECROSS-EXAMINATION 
Q. To kind of clarify, when you looked in the 
truck, and what is not the exhibit that has the 
cigarette box, what you saw was basically a Camel, I 
believe called a hard pack, cigarette box laying on 
the floor? 
A. That's correct. 
Q. You had to open it up to find everything 
else? 
A. That's correct. 
Q. And then the small, very tiny, I believe you 
called it a quarter bag, that was in the Kleenex box, 
loose in the box, correct? 
A. That's correct. 
0. So it could move around in the box? 
A. Yes. It was laying on the top when I first 
saw it. 
Q. And just for follow-up, if someone does 
request a UA, that is unusual? 
A. True. 
25 MS. BRIDGESS: Thank you. No further questions 
Gary Gerbich - D 
Park? 
2 | A. Well, I went 450 feet, using a pedimeter, and 
3 | that would have put me just over the fence line in the 
4 | park. 
5 | Q. Okay. So the location of the truck, the 
6| location of Mr. Lyday when you first saw him, the 
7 I location of Mr. Timmerman when you first saw him, were 
8 all easily within a thousand feet of the closest point 
9 to Pioneer Park? 
10 A. That's correct. 
11 0. And that is, for the record, a public park 
12 owned by Brigham City, available to and open to the 
13 public for general use, is that correct? 
14 A. That's correct. 
15 O. At some point in time did you talk to either 
16 Mr. Timmerman or Mr. Lyday about what Officer 
17 Broadhead had found in the truck? 
18 A. Yes, I did. 
19 0. Okay. Under what circumstances? 
20 A. They'd already been arrested on the warrants. 
21 They were in the vehicle, the patrol vehicle. I 
22 advised them of their Miranda rights, which they 
23 stated they understood. I asked them about the drugs 
24 and they told me they didn't know anything about the 
25 drugs. 
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1 | A- Well, we talked about them being in the truck 
2 | and what they were doing. They'd been in it for a 
3 I while. 
0. That day? 
5 A. That morning. 
6 Q. That morning. You had no idea where the 
7 truck had been the day or so before, is that correct? 
8 A. That's correct. 
9 MR. BOUWHUIS: Thank you. 
10 MS. BRIDGESS: 11 o questions, Your Honor. 
11 REDIRECT EXAMINATION 
12 BY MR. BUNDERSON : 
13 Q. What did they tell you, one or both of them, 
14 about the use of the truck? 
15 A. They stated that they'd borrowed the truck 
16 and were up here because, as was stated, Mr. Lyday 
17 found out there was some bricks and he was building 
18 something, so they used the truck to come up and get 
19 the bri cks . 
20 o. Did you notice if the truck had any bricks in 
21 it? 
22 A. Yes, it did. It had a bunch of junk in the 
2 3 back, too. 
24 MR. BUNDERSON: That's all. 
25 MR. BOUWHUIS: Nothing further. 
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l| A. Again, that it contained marijuana. 
2| MR. BUNDERSON: Okay. I would move for the 
3 I introduction of Exhibits 1 , 2, 3 and 4 at this point, 
Your Honor. 
5 I THE COURT: Counsel, any objection? 
6| MR. BOUWKUIS: No, Your Honor. 
7 I MS. BRIDGESS: No, Your Honor. 
8 THE COURT: State's Exhibits 1, 2, 3 and 4 are 
9 re ce i ved . 
10 MR. BUNDERSON: Thank you. Nothing further. 
11 CROSS-EXAMINATION 
12 BY MR. BOUWHUIS: 
13 0. Mr. Thurgood, you have no idea how the drugs 
14 came into the possession of the police, do you? 
15 A. I do not. 
16 MR. BOUWHUIS: Thank you. 
17 CROSS-EXAMINATION 
18 BY MS. BRIDGESS: 
19 Q. When you were handling the items, did you 
20 handle them -in a manner that would have preserved any 
21 fingerprints on them? 
2 2 A. I was not aware that there was any request 
23 for fingerprints at the time so I handled the.m -- you 
24 know, I was not gloved or anything at that particular 
25 time, no• 
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f95 OCCUPATIONS AND PROFESSIONS 58-37-8 
turer or distributor of substances listed in Schedules 
II through V except tha t he may possess such con-
trolled substances when they are prescribed to him by 
a licensed practitioner; or 
(iv) possess a controlled or counterfeit substance 
with intent to distribute, 
(b) Any person convicted of violating Subsection (l)(a) 
?rith respect to: 
(i) a substance classified in Schedule I or II is 
guilty of a second degree felony and upon a second or 
subsequent conviction of Subsection (l)(a) is guilty of 
a first degree felony; 
(ii) a substance classified in Schedule III or IV, or 
marijuana, is guilty of a third degree felony, and upon 
a second or subsequent conviction punishable under 
this subsection is guilty of a second degree felony; or 
(iii) a substance classified in Schedule V is guilty of 
a class A misdemeanor and upon a second or subse-
quent conviction punishable under this subsection is 
guilty of a third degree felony. 
(2) Prohibited acts B — Penalties: 
(a) It is unlawful: 
(i) for any person knowingly and intentionally to 
possess or use a controlled substance, unless it was 
obtained under a valid prescription or order, directly 
from a practitioner while acting in the course of his 
professional practice, or as otherwise authorized by 
this subsection; 
(ii) for any owner, tenant, licensee, or person in 
control of any building, room, tenement, vehicle, boat, 
aircraft, or other place knowingly and intentionally to 
permit them to be occupied by persons unlawfully 
possessing, using, or distributing controlled sub-
stances in any of those locations; 
J
 (iii) for any person knowingly and intentionally to 
be present where controlled substances are being 
used or possessed in violation of this chapter and the 
use or possession is open, obvious, apparent, and not 
concealed from those present; however, a person may 
not be convicted under this subsection if the evidence 
shows that he did not use the substance himself or 
advise, encourage, or assist anyone else to do so; any 
incidence of prior unlawful use of controlled sub-
stances by the defendant may be admitted to rebut 
this defense; 
(iv) for any person knowingly and intentionally to 
possess an altered or forged prescription or written 
order for a controlled substance; 
(v) for a practitioner licensed under this chapter 
knowingly and intentionally to prescribe, administer, 
or dispense a controlled substance to a juvenile, 
without first obtaining the consent required in Sec-
tion 78-14-5 of a parent, guardian, or person standing 
in loco parentis of the juvenile except in cases of an 
emergency; for purposes of this subsection, a juvenile 
means a "minor" as defined in Section 78-3a-103, and 
emergency" means any physical condition requiring 
the administration of a controlled substance for im-
mediate relief of pain or suffering; 
(vi) for a practitioner licensed under this chapter 
knowingly and intentionally to prescribe or adminis-
ter dosages of a controlled substance in excess of 
medically recognized quantities necessary to t reat 
the ailment, malady, or condition of the ultimate user; 
or 
o (vii) for any person to prescribe, administer, or 
dispense any controlled substance to another person 
knowing that the other person is using a false name, 
address, or other personal information for the pur-
pose of securing the same. 
(b) Any person convicted of violating Subsection 
(2)(a)(i) with respect to: 
(i) marijuana, if the amount is 100 pounds or more, 
is guilty of a second degree felony; 
(ii) a substance classified in Schedule I or II, or 
marijuana, if the amount is more than 16 ounces, but 
less than 100 pounds, is guilty of a third degree 
felony; or 
(iii) marijuana, if the marijuana is not in the form 
of an extracted resin from any par t of the plant, and 
the amount is more than one ounce but less than 16 
ounces, is guilty of a class A misdemeanor. 
(c) Any person convicted of violating Subsection 
(2)(a)(i) while inside the exterior boundaries of property 
occupied by any correctional facility as defined in Section 
64-13-1 or any public jail or other place of confinement 
shall be sentenced to a penalty one degree greater than 
provided in Subsection (2)(b). 
(d) Upon a second or subsequent conviction of posses-
sion of any controlled substance by a person previously 
convicted under Subsection (2)(b), tha t person shall be 
sentenced to a one degree greater penalty than provided 
in this subsection. 
(e) Any person who violates Subsection (2)(a)(i) with 
respect to all other controlled substances not included in 
Subsection (2)(b)(i), (ii), or (iii), including less than one 
ounce of marijuana, is guilty of a class B misdemeanor. 
Upon a second conviction for possession of a controlled 
substance as provided in this subsection, the person is 
guilty of a class A misdemeanor, and upon a third or 
subsequent conviction he is guilty of a third degree felony. 
(f) Any person convicted of violating Subsections 
(2)(a)(ii) through (2)(a)(vii) is: 
(i) on a first conviction, guilty of a class B misde-
meanor; 
(ii) on a second conviction, guilty of a class A 
misdemeanor; and 
(iii) on a third or subsequent conviction, guilty of a 
third degree felony. 
(3) Prohibited acts C — Penalties: 
(a) It is unlawful for any person: 
(i) who is subject to this chapter to distribute or 
dispense a controlled substance in violation of this 
chapter; 
(ii) who is a licensee to manufacture, distribute, or 
dispense a controlled substance to another licensee or 
other authorized person not authorized by his license; 
(iii) to omit, remove, alter, or obliterate a symbol 
required by this chapter or by a rule issued under this 
chapter; 
(iv) to refuse or fail to make, keep, or furnish any 
record, notification, order form, statement, invoice, or 
information required under this chapter; or 
(v) to refuse entry into any premises for inspection 
as authorized by this chapter. 
(b) Any person convicted of violating Subsection (3)(a) 
shall be punished by a civil penalty of not more than 
$5,000. The proceedings are independent of, and not in 
lieu of, criminal proceedings under this chapter or any 
other law of this state. If the violation is prosecuted by 
information or indictment which alleges the violation was 
committed knowingly or intentionally, tha t person is upon 
conviction guilty of a third degree felony. 
(4) Prohibited acts D — Penalties: 
(a) It is unlawful for any person knowingly and inten-
tionally: 
(27) "Possession" or "use" means the joint or individual 
ownership, control, occupancy, holding, retaining, belong-
ing, maintaining, or the application, inhalation, swallow-
ing, injection, or consumption, as distinguished from 
distribution, of controlled substances and includes indi-
vidual, joint, or group possession or use of controlled 
substances. For a person to be a possessor or user of a 
controlled substance, it is not required that he be shown 
to have individually possessed, used, or controlled the 
substance, but it is sufficient if it is shown that he jointly 
participated with one or more persons in the use, posses-
sion, or control of any substances with knowledge that the 
activity was occurring. 
(28) "Practitioner" means a physician, dentist, veteri-
narian, pharmacist, scientific investigator, pharmacy, 
hospital, or other person licensed, registered, or otherwise 
permitted to distribute, dispense, conduct research with 
respect to, administer, or use in teaching or chemical 
analysis a controlled substance in the course of profes-
sional practice or research4 in this state. 
(29) "Prescribe" means to issue a prescription orally or 
in writing. 
78-2a-3. Court of Appeals jurisdiction. 
(1) The Court of Appeals has jurisdiction to issue all ex-
traordinary writs and to issue all writs and process necessary: 
(a) to carry into effect its judgments, orders, and de-
crees; or 
(b) in aid of its jurisdiction. 
(2) The Court of Appeals has appellate jurisdiction, includ-
ing jurisdiction of interlocutory appeals, over: 
(a) the final orders and decrees resulting from formal 
adjudicative proceedings of state agencies or appeals from 
the district court review of informal adjudicative proceed-
ings of the agencies, except the Public Service Commis-
sion, State Tax Commission, School and Institutional 
Trust Lands Board of Trustees, Division of Forestry, Fire 
and State Lands actions reviewed by the executive direc-
tor of the Department of Natural Resources, Board of Oil, 
Gas, and Mining, and the state engineer; 
(b) appeals from the district court review of: 
(i) adjudicative proceedings of agencies of political 
subdivisions of the state or other local agencies; and 
(ii) a challenge to agency action under Section 
63-46a-12.1; 
(c) appeals from the juvenile courts; 
(d) interlocutory appeals from any court of record in 
criminal cases, except those involving a charge of a first 
degree or capital felony; 
(e) appeals from a court of record in criminal cases, 
except those involving a conviction of a first degree or 
capital felony; 
(f) appeals from orders on petitions for extraordinary 
writs sought by persons who are incarcerated or serving 
any other criminal sentence, except petitions constituting 
a challenge to a conviction of or the sentence for a first 
degree or capital felony; 
(g) appeals from the orders on petitions for extraordi-
nary writs challenging the decisions of the Board of 
IN THE FIRST JUDICIAL DISTRICT COURT OF u U] ^ 
BOX ELDER COUNTY, STATE OF UTAH 
STATE OF UTAH, 
vs . 
Plaintiff, 
BRENT WILLIAM TIMMERMAN, 
Defendant 
JUDGMENT AND COMMITMENT 
Case No. 96100069 
On December 17, 1996, appeared Jon J. Bunderson, Box Elder 
County Attorney representing the State of Utah, and the defendant 
appeared in person and represented by counsel, Michael D. 
Bouwhuis. 
IT IS ADJUDGED that the defendant has been convicted by 
his plea of guilty X a jury the Court 
of the offense(s) of: POSSESSION OF A CONTROLLED SUBSTANCE, A 
FELONY OF THE 2ND DEGREE and POSSESSION OF A CONTROLLED 
SUBSTANCE, A CLASS "B" MISDEMEANOR as charged in the Information; 
and the Court having asked the defendant whether he has anything 
to say why Judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and 
convicted, and, 
IT IS FURTHER ADJUDGED tljat the defendant is hereby 
o 
7 7/ 
committed to the Utah State Prison, and the Sheriff of Box Elder 
County, is directed to take him into custody and deliver him to 
the Warden of the Utah State Prison to serve a term of 1-15 years 
on tne 2nd degree Felony and 6 months on the Class "B" 
Misdemeanor with the two counts to run concurrently with each 
other and with previous sentences now being" served. 
IT IS FURTHER ORDERED that the original of this Judgment and 
Commitment shall be attested by nhe Clerk of the Court and that: a 
certified copy hereof be delivered to said Sheriff or other 
qualified officer and thai: the copy serve as the Commitment of 
the defendant and as the Warrant for the Sheriff in taking into 
custody, detaining and delivering said defendant. 
DATED this /? dav of 0* c . 1996. 
